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- :jetween San Francisco and Chicaro | [Wwre
' Via Albuquerque, and Kansas-City.

Sneed Comfortand Elenance

~ Pullmanj 2ndi Dining Service Unsurpassed..

s Passing'through the Grandebt Scenery of the West
““F W'Frince,! Ageot, €41 Market St. San Francis o Cal
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Sa_c.}amento Saloon

ANDY TODD, Prep.

The best of liquid refreshments always on tap, including imported
and domestic goods.

Good Cigars are a part of aur stock.

Ywuwumhamu&oddw.
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The Eagle Market

Our{Meats are the best, if you are not

satisfied with the place you are trading
call on usggOur motto is “The: Best.”

A

pleased patron means a steady cusvomer

___ The Eagle Market
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_ 1, 1883, James Pollock,
Delin and Daniel Powell, who
are admitted to have been the owners
at that time, e to B. U. Stein-
man and C. H. Commings as trustees,
“a trust deed for ce-tain property near
to secure the payment of 1
promisary note of the same date giv-
en by the - Hellocks and Powell to
Farmers and Mechanits Savings Bank
of Sacramento for $%,000 and interesz,
This deed directed’ the trustees in
case of delault in payment, to sal
the property at Sac amento afier giv-
ing notice, to apply the proceeus in
satisfaction of the note and costs of
sale and to pay any excess to the
grantors.
| - On August 81, 1895, the Pollocks
| and Powell executed to Martin Gulling
’ a2 mortgage on the same premises for
|

$2.082.60, and interest thereon trom
that date at eight par cent per annum,
which is sought to be foreclosed :n
this action -and .which specified tha!
it was given subject to the trust deed.

@ | On February 23, 189/ the Pollocks and
@ Powell conveyed their interest in the

=
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IN THE DllTRIlcT COURT OF THE
FIRST JUDICIAL DISTRICT OF
THE STATE OF NEVADA,
in and for the County of Ormasby.

Marion W. Buckisy, Plaintift

State of Nevada, Ormsby County, and
the complaint filed in the said county,
in the office of the Clerk of said Dis-
trict Court on the 2d day of December,
A. D, 1905.

THE STATE OF NBEVADA SENDS |
GREETING T0O J

JOSEPH W. BUCKLEY,
Defendant.

You are hereby required to appear
in an action brought agaimst you by
the-above named Plaintiff,'in the Di:-
trict Court of the first Judicial Dis-
triet of the State of Nevada,Ormsby
County, and answer ‘complaint filed
therein within tem days (exclusive of
the day of service) after the service
on you of this Summons 18 served ..a
sald county, or if served out of said
County, but within the District, twea-
ty days, in all other cases forty days,
or judgment by default will be taken
against you according to the prayer
¥ said complsint.

The said action is brought to obtain
the judgment and decree cf this court
that the bonds cf matrimony here.o-
fore and now existing and uniting yo'
and said plainti to be forever annu-
led and dissolved upon the ground that
at divers times and rlaces since said
marriage you have committed sdurtry
with one Kate Cottrell, and particular-

Iy that from about the $th day of Juie
1900 to and intluding, the 13th day

o June, 1900, at the Charing Cross,
Hotel In the city of London,” Eng-
Bnd, you lived and conabited with
said Kate Opttrell. . ¥
~ Al of which more fully appears
by complaint &s filed herein to which
aoum'lmm '
{ And you are hereby notified that i
you fail tq anawer the Complaint, ‘he
sald Pleintiff will apply to the Court

-

Humbaldt ............T88
\Lander ;

Ormsby ...
Storey ....
Washee ..
White Pine ..........52

Notice of Applicatioh for Permisalon
to Appropriate the Public Waters of

SCHOOL APPORTIONMENT.

STATE OF NEVADA,

Department of Education,

structien,.

—_—

Carsen City, Nevada, July 11, 1508
To the Bchool Officers of Nevada:
Folowing is a statement of the sec-
ond semiannual apportionmen t of
School Moneys for 1805, on .the basis
of $8.950202 per cemsus child:
children Amt.
$ 943 68
2,215 9
7,829 02
1,618 47
2,719 20

ono.o-n-m
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Office of Superintendent of Public In-

| property to Wasnoe County Bank for
{.a stated consideration of $14,000.00,
Iw'hich comprised the amount of $8.-
800, estimated to be due tothe Farm-
ers and Mechanics Bank of Sscram-
ento on the note secured by the trust
deed and $5,200 due from the Pollocks
and Powell to the Washoe County
| Bank on unsecured notes which were
| surrendered to them. On February
| 26, 1897, the Farmers' and Mechanizs’
Savings Bank commenced guit to r&
cover the amoiint due on its note stat-
ed at $8,639.73, and for-a forclcsure of
| the trust deed avnd sale to satisfy that
[ amount against (he Pollocks, Powelil,
 Thomas E. Haydopr, Henry Anderson,
| John Deoe, Ricaerd Roe, Michael Doe,
| B. U. Steinman and C. H. Commings
Neither Martin Gulling nor the Wash-
oe County Bank were mamed as par-
ties in fhe complaint, but both were
served with summons under the ficti-
cious designations of defendants who

or interest which was second and sub-
ordinate to the right of the Farmers’
and Mechanics Bank arising from the
trust deed. March 8, 1897 Martin
Gulling flled answer in that action
in which the name of Washoe Counly
Bank is not mentioned in-the title,
body or prayer. It stated that fts
allegations were made “im obedience
to summons therein jsshed and served
upon -him and answering the com-
plaint therein.” In -this answer Je
 samitted the priority of the claim cf
/the Farmers and Mechanics Sav-
ings Bamk under the trust deud,
,thereby avelding any real istme
with the ; plaintiff, but he alleged
tae executiom of the mortgage to him
by the Pollocks and s~uwell, that other
persons claimed am interest im the
premises which was subsequent to nis
mortgage, and he askeu for judgment
against the morgagors for priacipal,
interest and attormey fees, for the
usual decree of sal€, that the proceeds
be applied first to the satisfaction of
any judgment which Farmers' and
Mechanies Bank might obtain, and
second to the paymeat of any judg-
ment he might recover, that he have
execution for any deficiency against tha
Yollocks and Powell, and that they,
M uomas B. Haydon, Henry Andersom,
B. U. Steinman and C, . Cummings
and all persons claiming under them
subsequent to the execution of his
mortgage be barred and foreclosed of
all right, claim or equity of re-
demption

On March 26, 1897, twelve aays after
Gulling filed his answer, Bt::;mnda::
Cummings, acting as trus an -
| ter notice given, sold the property "t
the court house (cor at Sacramea'o
to the Washoe County Baak for 9,100
the amount due the rarmers’ and
Mechanics Bank on the note secured
b;rthetmntdeedudthemuu-
mated for costs. Over four months
later and om July .., 1897, Washoe
County Bank filed its answer without
naming Guiling in tu. title and pre-
faced its avermen(s with the recital
\.at “as required by summons served
said Bank and answering said
summons and tne complaigt filed
gaid action” it ‘made its auegatioas
setting out the egzecution o. the trust
deed, the sale thérbunder and the
deeds from Steinman and Cummings
as trustees and from the Pollocks and

or the rellef herein demanded.
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were alleged to have some utle, claim_

*the defndants and each of them, h:
ing submitted ovidence and
support of the issues w:
in their answers, the _
‘mitted to the court.” The f
ference from the language an

the fact that he was first to su
proofs is that he jntroduced evidence:
to support the allégativns of his ans-
wer which averred th® execution and
non-payment of his merigage, but that
he did net offer any in relation to
other alleged in the answer nf
Washoe nty Bank. The findings
and decree in that action dispoged uf
the cl of these other defendants
and. found and declared that the Eale
and deed made by the trustees was in
accordance with the terms of the
trust deed and that by. such sale and
deed the interest .u the property
was conjveyed to Washoe County Bank
clear of Gulling's mortgage, and that
the latter was entitled to a judgmeat
against the Pollocks and Powell for
tue amount due on his note but not
to a degree of foreclosure. The find-
ings recite that “defendant Gulling
was made a party to the action and
was duly served with process therein,
and in due time filed his answer to
piaintifi's complaint,’ but it does not
appear that there was any other ser-
vice upoh him, or issue made that
rendered him liable beyond the alle-
gations and, demands of the complaint,
orthatwould cut off his right by reason
of the sale by the trustées which did
not take place until after he had filed
his answer. The court 1ound in both
actions that $8,800.00, estimated to
be tue amount due tue _ armers’ and

by

Washoe County .ank . against the
Pollocks and Powe.. for $5,200.00 un-
secured after the execution of the
mortgage to Gulling, consituted the
consideration expresseu at $14.000.00
for the deed from them to Washoe
County Bank, and that the property
was worta about that sum at the date
of the trustees’ sale anu the time of
the trial.

A blank space in the decree in the
first action for judgment in - the
amount owing by the Pollocks and
Powell to Gulling on his note and
mortgage remains unfllled. The case
now befdre the Court was brought by
Martin Gulling on June 9, 1902 against
Washoe County Bank as grantee w0
foreclose his morigage so executed
on the premises by the Pollodks and
Powell before they deeded to defend-
ant, and is now prosefuted by the rep-
resentatives of his estate. The de-
fendant pleads oy way of estoppel,
the judgment in the former action and
claims that by it Gulling was, and his
executors are barred and foreclosed
of all right to proceed against Washoa
County Bank. The district court was
of the opinion that in the earlier suit
it did not have jurisdiction to make
the judgment effective in quieting the
title of appeallant against Gulling,
and it has now entered a decres of
fore®losure and sale to aatisfy his
mortigage, from which this appeal in
taken.

The important questions uader the
record and elaborate and interesting
briefs are whether the matters =
lating to the trustees’ sale determin-
ed in the former actiom were within
the issues as betweem QGulling and
appellant, and if they were mot,
whether he waived the  framimg of
issues so that he became boumd by
the decree. The facts stated im the
coinplaint of Farmers and Mechani:s
Savings Baank avering the execution
of the trust deed were mot denied by
any of the parties. The statute, ut
least in favor of the plaiatiff, rais>@
denials of the facts alleged im Gal-
ling's answer. Theas in regard
to the execution and mom-payment ef
his mortgage and did met relate teo
the trustees sale which took pisce
after his answer had beea filed, and,
therefore, if any issue existed reo-
garding this sale it must have been
founged on the answer of the Washoe
County Bank. Om .is oehalf it s
urged that the answers of Gulling

his right to have the property sald
to pay-his debts, but this is dealing
with conclusions and not with facts
upon which issues are based. QGulling
did not raise any issue regarding tha
trustees sale for his only answer was
filed before the male and befors the
answer of the Washoe County Bank
in which it was alleged, and did mot
mention the name of the latter.

On behalf of appellant it #s urged
that the only pleadings provided or 21-
lowed by the Practice Act for the al-
legation “of facts are a complaint by
the plaintiff and an answer by a de-
fendant, and that in determining the
rights of co-defendants between them
selves an answer is the only pleading
permissable and that its allegations
are deemed denied by statute, when
it states a cause of action against a
codefendant, the' same as if it relates
new matter a .plaintifft. For
réspondent a different view is taken
and it is claimed that ‘under Rose v.
Treadway, 4 Nev., 460, and othor
cases cited, that ordinarily the de

tween themselves adversary parties,
thit they become such only when one
files a pleadidg in the nature of a
cross-complaint seeking = affirmative
against another, that when this
is done they lose their identity as
defendants and for the purposes of
| the ~ cross-complaint assume the re-
 lation ' of plaintiffs anu defendant,
 that the one agalnst w, the cross-
eomplaint is filed is necessity an-
“dtled. to-all the rights of sn ad

|

Mechanics’ Bank and notes held by {done -for over four months after his

.bound by any judgment based upon it,

fendants in an action are not as se-

wer '

against the plaint of the plaintiff.
The answer of Washoe Cofinty Bank
in the former sult not having been
servedl upon Gulling, and he having
filled no demur.er, answer or reply to
/it, which would have been a walver
of gérvice, we feel constrained to hold
that it raised a0 issue against him,
and if we concede for the purposes
here 'that denial by statute withont
any pleading in reply is sufficient be-
tween co-defendants, such denial
ought not to become operative before
service. White v. Patton, 87 Cal.-151;
Clements v. Davis, ™ Ind., 631. "T'n
hold otherwise or establish a differeat
vractice, might cause litigants to suf-
fer a great injustice. An answer tn
a complaint ouzht to be served upon
tae plaintiff but if it s not he mav
be expecting it, or to secure a (e
fault, he could not obtain judgmeu:
without being aware of it, and would
not be likely to go to trial without
being prepared to meet the statutory
denial in his behkall of any new mat-
ter it alleged. It ig different betwean
co-defendants. Usually their interests
are not adverse, except to the plain-
tiff, and one defendant may not ‘:x-
pect that another defendant will set
up a cause of action and seek a judg-
ment against him, and if he does he
should not be required to watch the
courf records as Gulling could have

answer was filed to ascertain whether
any of his co-defendants filed & cross-
complaint against him, in order that
answer was filed, to ascertain whether
he might be prepared to meet it. Yn-
til he is warned by service of the
pleading and demand or walves ser-
vice or issue, he ought not to be

If the Farmers' and Mechanics’ Sav-
ings Bank instead of the Washoe
County Bank had bought the properiy
at the trustees' sale and relied upon
its purchase, necessarily it would have
pleaded the fact by supplemental
complaint, and they would not have
been considered demied by Gulling'=
answer to the original complaint, and
without service upon or waiver of
service by him, a valid judgment bas-
ed upon facts oceurring after he hal
been gerved with the or.ginal com-
plaint and filed his answer thereto,
eould not have been taken by, defauilt
against him. In Mitchess v. Mitchel,
79 P. 50, 28 Nev.,, we set aside the
action of the district court whereby
it granted a plaintif relief not da-
manded in the complaint served upon
the defendant. That was pursuant to
statute, but there is no more reason
for holding a defendant liable on, 2
judgment based on cross-complaint
or pleading of 'endant without
gervice, than on one resting on a com-
p t of a plaintif which has mot
served. Imn neither case should
the rights of the parties be concludad
without service or a waiver theréol.
it is said that service of the answer
of the Washos County Bank will be
presumed, if negessary to support Tie
judgment. “The judgment roll and
the papera” im the first case were
introduced om the frial and arve
brought hera in «.e statement on ap-
peal, and the case pests upon them
and mot upom presumptions, and the
barden of estabiishing estoppel s up-
on the defendant. If any admisstor
or affidavit of serviee was made 1t
should be ameag these papers but none
appears and therefors we must con
clude that the andwer waz not served.
The return of tha BheriX and recital

without Py
th'mﬁ. .
conclusion and direction of the cou

that Gulling have judgment agal
the Pollocks and Powell for

amount due on his note and 1.

has made .a decree of .forecldsure in e
favor of Gulliug, both would haye beew
void against the Pollocks and Powsil
for lack of service as is the judgmeng
against tnem based on the trustess

of the parties to a judgment is mot
bound, the other is mot. They hai
been served by the Savirgs Bank
with complaint or summons seeking
the foreclosure of the trust deed and
filed & demurrer. For the purpose o®
that complaint and 0 the extent ¢? **8"
demands they were in court or wers
bound, but a judgment against them
for the amount or foreclosure of the
Gulling note and mortgage, when thay
had not been served with pleading or
process regarding these would have
been void. The court has jurisdiction
of the subject matter of all guestions
involved in this litigation, but of th
parties no further than they presented
themselves or were served with pleai-
ings or process or waived service or -
issues, If a complaint and summons
on a demand for one thousand dollars
is served upon a defendant,’a judg-
ment for ten thousand would be void,
because the distriet court would hava
jurisdiction over him 1¢ the extent
of only one thousand, whilc ag far z¢
subject matter is concerned, it has
jurisdiction in any amount.

The facts were quite different and
the principal involved distinguishable
in Maples v. Geller, 1 Nev, £36.
The:e an answer which did not da-
mand judgment upon new matter was
filed to the complaint but not sefved.
The question was not between co-de-
fendants. The court sald that the
filing of the answer gave it jurisdie-
tion over the defendant. Stripped of
dicta that deecision: propertly dete-~
mined that the filing of an answer
to the complaint without service pre-
vents a judgment for the plaintiif
by default. While here we hold that
property rights cannot be lost or ad-
judieated upon an answer or pleadingz
by a defenuaant seeking affirmative re
lief on new facts against a co-defend-
ant without service or sn issue or
waiver.

Questions are presented upon the
record in this case whether or not,
under the provisions of the practice
act of this State, the answers flled
by Martin Guiling and the Washoe
Ccuntv Bank in the suit instituted by
the Farmers' and Mechanics' Savings
Bank, in so far as they sought affir-
mative relief against co-defendants,
are answers as contemplated by our
statute, or whether they are in fact
equitable cross-bills. If the Ilattar,
whether, or not, under the practice
act, they are permissinle pleadings,
and further, if permissible pleadings,
whether or not the dismissal of the
plaintiff’'s complaint would not re-
quire the dismissal of the entire pro-
ceeding. These gquestions, ‘hmrneﬂ\‘
under the view we have taken of this
case are pol deemed necessary to be
determined.

The judgment and order of the dis-
trict court are affirmed.

Talbet, 5.

I Concur:
Norcross, J.
I Dissent:
Fitzgerald, C. J.
Filed Nov. 28, 185.

W. . Dougilass,

Clerk.
By J. W. Legate,
Deputy.

MILLARD CATLIN,

in the findings indicate tha. Gulling
was served with summons, and the
findings stats that in due time he p-
peared and filed his answer to the
complaint. Under these circumstan-

sumed. QGalpin v. Page, 18 Wall, 366.
Beyond that appellants answer In

and the Bank meade a direct issue of |[the present case does mot allege that

the answer of Washoe County Bank

was served upom Gulling in the other

suit and is defective im this vital re-

spect. [ts allegations follow the facts

disclosed by the record of the former

action which show ao service, and

it states the conclusiom that by the

filing of the former answer an issue

wap raised against Gulling.

Numerous cases are cited by appei-
lant halding that by going to trial on

new matter alleged ‘in the answer with-
out a reply thereto, a reply s waived
even in states where the statute pro-
vides for one. [f this be the rule or-
dinarily in actions betweea a
plaintif and defendant or where
by cross complaint new  mat-
ter is alleged against a code-
fendant, and the Ilalter appears
and introduces evidence in regard to it
‘the rule ought not to apply to cascs
like the present ome where the «o-
defendant is fa court for other pur-
poses and the answer is in reply fo
the complaint and does not state the
new facts as a plaint or
cause of action against the co-defend-
ant, is not served or replied to by him,
and he introduces no evidence' rton-
cerning it, and other parties partici-
pate in the trial. There being no ser-
vice upon Gulling, no demurrer, ans-
wer, reply or testimony by him I8 re-
lation thereto, the. allegations in.the
answer of Washoe County Bank sta:-
ing the facts in relation to the sale
and deed by the trustees ‘wl_llu_el oon-
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200000 OPSRSPONS L 1g
ANNUAL STATEMENT
Of The State Life Insurance Company

indianapolis, Ind.
Capital (paid vp)
Assets (admitted)
Liabilities, exclusive of can'
tal and net surplus 2615497 &3

Other expenditures
Total expenditures, 1904
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